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Introduction

The country with the world’s third-largest economy and
third-oldest antitrust law has recently introduced changes to its
long-held antitrust procedures. On April 1, 2015, Japan imple-
mented important revisions to its Antimonopoly Act (“AMA”).1
This will likely have significant impact on the fact-finding pro-
cess in Japanese antitrust mnvestigations and on parties investi-
gated by the Japan Fair Trade Commission (“JFTC”).

In Japan, suspected antitrust violations are usually investi-
gated administratively by the JF'T'C. If a violation is found, the
JEFTC mmposes administrative sanctions on the investigated par-
ty, such as a cease-and-desist order and an administrative sur-
charge (fine) order.2 This procedural structure has been heavily
criticized because the JETC simultaneously plays the roles of
prosecutor and judge. To improve procedural fairness in anti-
trust investigations, in December 2013 Japan’s Diet passed
amendments to the AMA (“2013 Amendment” or
“Amendment”).? While the Amendment includes numerous
substantive changes, there are two reforms international anti-
trust practitioners should be particularly aware of: the new ap-
peal structure and new opinion hearing process.

The New Appeal Structure

Previously, a party wishing to contest administrative sanc-
tions had to first undergo an administrative appeal hearing
(“Administrative Hearing”) with the JFTC before secking re-
view from the judicial branch.* This procedure had been in
place since the AMA’s introduction in 1947.5> Only after a deci-
sion was issued in the Administrative Hearing, could parties
appeal to the Tokyo High Court6 and then ultimately to the Su-
preme Court.

The 2013 Amendment abolishes the Administrative Hear-
ing. Instead, the first level of appeal against JF'T'C administrative
orders now rests with the Tokyo District Court.”7 A panel of
three or five judges hears and decides those appeals to ensure
careful review.8

The Amendment also changed the standard of review of
the JETC’s findings. Under the former AMA, courts were
bound by factual findings of the JFTC, so long as those facts
were supported by substantial evidence, out of deference to the
JETC’s expertise in its fact-finding function.” The Amendment,
however, abolished this rule and gave the judicial branch au-
thority for de novo review.

The Amendment also allows investigated parties to submit
evidence that had not been previously presented to the JETC.

Formerly, investigated parties were restricted from offering new
evidence to the courts.!® The Amendment removes this re-
striction and allows the mvestigated parties to submit new evi-
dence as in ordinary administrative litigations.

These can be considered positive changes for investigated
parties, but additional issues remain. Under the former AMA, a
party against which the JFTC imposed a cease-and-desist order
could obtain a stay of enforcement relatively easily by paying a
bond."! The Amendment, however, defers to the general Ad-
ministrative Case Litigation Act,!2 which requires an “urgent
necessity in order to avoid any serious damage” to obtain a stay.
This is generally considered a requirement more difficult to
meet.13

With respect to burden of proof, the Amendment does not
clearly state who bears the burden of proving illegality. It ap-
pears, however, that the JFTC still bears the burden as it did
under the former system.!4

The New Opinion Hearing

Under the previous practice, prior to the JFTC issuing its
order, investigated parties had merely an opportunity to hear an
“explanation” of the expected content of the order, findings of
fact, and evidence that was “necessary” to establish those
facts.!5 While investigated parties were able to obtain copies of
materials that they had submitted to the JFTC!6 and inspect
evidence, they did not formally have a right to do the latter un-
der the AMA. The extent of inspection was within the investiga-
tors’ discretion and varied widely depending on the case and
mvestigator.!” In addition, an investigated party was not allowed
to obtain copies of written records of statements that its em-
ployees made to the JETC.

The Amendment introduced a new opinion hearing to en-
hance mnvestigated parties’ procedural rights. This new hearing
will be presided over by a neutral “designated officer,” who is a
JFTC officer not involved in the underlying investigation.!s At
the opinion hearing the case investigator must explain the ex-
pected content of the order, findings of fact, application of laws
and regulations, and “major” evidence proving the findings of
fact.?? The investigated party can pose questions to the investi-
gators, present its own evidence, and submit its own opinion of
the matter to the designated officer.?0 In addition, the Amend-
ment explicitly gives investigated parties the right to inspect
evidence “proving” the JETC’s findings,?! which is considered a
broader set of evidence than the “necessary” evidence that was
“explained” by the investigator under the previous practice. The
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Amendment also allows the investigated party to obtain copies
of written records of its employees’ statements to the JETC.22

The designated officer has general authority to conduct
opinion hearings to ensure efficient proceedings. The officer
may set new hearing dates when necessary.2> The time between
hearings 1s expected to be between two weeks and a month, but
will vary from case to case.2* The designated officer will prepare
a written record of each hearing and a final report to the Com-
mission listing the points of the case.?> The Commission must
give “careful consideration” to these when making its final deci-
sion.26 Though not allowed to obtain a copy, the investigated
party may inspect the records and report.27

Conclusion

The 2013 Amendment appears to improve procedural fair-
ness for the parties investigated by the JFTC. Yet, there is room
for further improvement. For example, additional protection of
attorney-client communications and acknowledgement of the
right to counsel during JEFTC interviews have been hotly debat-
ed among antitrust practitioners, scholars, and authorities.
Japan’s government, however, has decided not to implement
those protections as part of this procedural reform. Ultimately,
whether these amendments truly improve procedural fairness in
the Japanese antitrust regime will depend on how the Amend-
ment 1s applied 1n practice.

1 AMA, Act No. 54 of 1947, in English avaslable at www.jftc.go.jp/en/
legislation_gls/amended_ama09/index.html.

2 The JFTC may, however, also choose to conduct a criminal investiga-
tion and criminally accuse antitrust violators. Id., ch. XII and art. 96.

3 See Law No. 100 of 2013.

4 AMA, arts. 49(6), 50(4), amended by Law No. 100 of 2013.

5 Prior to amendments to the AMA made in 2005, Administrative Hear-
ings had taken place before the JETC issued cease-and-desist orders if investi-
gated parties were dissatisfied with the JF'TC’s proposed decision. If the inves-
tigated party admitted the proposed decision, the JEFTC would issue a cease-
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